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#55 : 8/6/68

Comnissioner Primarily Responsible: Wolford

Memorandum 68-75

SubjJect: Study 55: Additur and Remittitur

Attached ere two copies of the tentative recommendation relating
to additur and remittitur. We will send you the corments we recelve
on this tentative recommendetion with the first supplement to this
memorandum.

We will be sending cur recommendation on this subjeet to the printer
after the September meeting. Accordingly, please mark your editorial
revigions on one copy to return it to the staff at the meeting.

Respectfully submitted,

John H. DeMoully
Bxecutive Secretary
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WARNING: This tentative recommendation is being distributed so that
interested persons will be advised of the Commissions tentative conclu-
sions end can make their views known to the Commission. Any comments
sent to the Commigsion will be considered when the Commission determines
what recommendation it will make to the California Legislature.

The Commiesion often substantial reviaes tentative recommendatlions

as 4 re : ' ‘ 8 tentative recommenda-
‘tion g not necesss recommendation - sslon 8u -t0
the Legisialure,
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NOTE

This recommendation includes an explanatory Comment to each
seetion of the recommended legisiation. The Comments are written
as if the legislation were enacted since their primary purpose is
to explain the law ag it would exist (if enacted) to those who will
have occasion to use it after it is in effeet.
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Reviged July 25, 1968

TENTATIVE RECOMMENDATION OF THE CALIFORNIA
LAW REVISION COMMISSION

ADDITUR AND REMITTITUR

In Dorsey v. Barba, 38 Cal.2d 350, 240 P.2d 604 (1952},

the Californiz Supreme Court held that a trial court could not
condition its denial of a plaintiff's motion for new trial on
the ground of inadequate damaeges upon the defendant's consent
to the entry of a judgement for damages in & greater amount
than the amount awarded by the Jury. The court held that this
practice--lknown as additur-- viclated the nonconsenting plain-
tiff's constitutional right to have a jury determine the amount
of the damages to which he 1s entitled.

Section 662.5 of the Code of Civil Procedure was enscted
in 1967 upon recommendation of the Law Revision Commission to
permit additur under circumstences where it was thought not to
be inconsistent with Dorsey. BSection 662.5 suthorizes additur
where granting & new trial on the issue of damages 1s otherwise
appropriate and the jury verdict is supported by substantisl
evidence. The Commission noted in its report proposing
Section 662.5 that the section "leaves the California Supreme
Court free to modify, limit, or even overrule its declsion in
the Dorsey case and allow additur practice in cases where the

1
Jury verdict on damages is not supported by substantial evidence."

1. Recommendation and Study Relating to Additur, 8 Cal. L. Re-

vision Comm'n Reports at 612 {1967).
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In June 1967, the California Supreme Court, in Jehl v. Southern

Pacific Co., 66 Cal.2d 821, 427 P.2d 988, 59 Cal. Rptr. 276 (1967),

expressly overruled the Dorsey decision. In a unanimous opinion,
the court held that additur does not impair the right to a jJury trial
and is a procedure well suited to the efficient administration of
Justice. With reference to the Commission recommended leglslation,
the Court stated: "Since we overrule Dorsey it is utinecessary to
limit ad@itur to those cases where the jury's verdict is supported by
substantial evidence."2

The Commission has reviewed Section 662.5 in light of the Jehl
case to determine whether the section should be revised or repealed.
On the basis of this review, the Commission recormends that the sec-
tion be revised to codify the holding in the Jehl case. While legis-
lation is no longer nécessary to authorize additur, a reference to
additur in the code will serve as a constant reminder to lawyers and
Jjudges that this useful corrective device is available in California
and the annotations under the section in the annotated codes will pro-
vide a helpful starting point for research on any question involving
additur.

Specifically, the Commission recommends that Section 662.5 be
revised to eliminate the apparently restrictive language suthorizing

additur. "where the verdict of the jury on the issue of damages is

2. 66 Cal.2d at 832 n.15, 427 P.2d at 995, 50 Cal. Rptr. at 283.



M

e

supported by substantial evidence" and to codify the test stated in

the Jehl case for determining the amount of the additur, i.e., such amount
as the court in its independent judgment determines from the evidence

to be falir and remasonable. The Commission also recommends that Secw

tion 662.5 be revised to provide statutory recognition for remittitur,
which is the practice whereby the defendant's motion for a new trial

on the ground of excessive damagees will be denied if the plaintiff

walves the part of the award considered excessive by the court.

Additur and remittitur are closely anslogous procedures, and a code

reference to remittitur will slso assist in making the pertinent law
more availasble.

Ho procedural limitations, such as the time within which the
additur or remittitur must be accepted, should be stated in Section
662.5. Thus, the revision of the section would not affect any pro-
cedural limitations on additur and remittitur now or hereafter estab-.
lished by statutory and decisigral law cr the rules of the Judieisal
Council.

The Commissicn's recommendations would make nc substantive change
in existing law. The recommendations would, however, conform Section
662.5 to the Jehl case and provide statutory recognition for additur

and remittitur practice.

The Commisesion's recommendstions would be effectuated by the

enactment of the following measure:



An act to amend Section 662.5 of the Code of Civil Procedure,

relating to new trials.

The people of the State of California do enact as follows:

Section 1. Section 662.5 of the Code of Civil Procedure
is amended to read:

662.5 ¢{a3 In any civil action where She-verdies-of-the
5ury—en-%he-isaue—ef-aamages—is-supparted—by-substaa%iai-evi-
deree-but an order granting a new trial limited to the issue
of damages would mevertheiese be proper, the trial court may :

(a) grans Grant a motion for a new trial on the ground
of inadequate damages and make its order subject to the condi-
tion that the motion for a new trial is denied if the party
against whom the verdict has been rendered consents to an addi-
tion of so much thereto as the court in its diseretisa independ-

ent judgment determines from the evidence to be fair and

reasonible and-speeifieg-in-itg-~ardexr .

(b) Grant a motion for a new trial on the ground of exces-

sive damages and make its order subject to the condition that

the motion for & new trial is denied if the party who recovered

the damages consents to a reduction of so much theresof as the

court in its independent Judgment determines from the evidence

to be fair and resscrnable.




{b)--Nething-in-this-ceetion-preeludes-a-eouri-frou-gaking
an—erder—af-%he-kind-deseribed-iﬂ-subdiyis;en—{a}—in-a;y—ethe¥
ease-where-s&eh-an-er&e?-is-esnsti%u%ienai;y-permissiblev

{e)-Hething-in-this-seetion-affeets-she-authority-of-the
eours-~-to-grant-a-geiien- for-a-nevw-+rial-on-the-ground-of-execssive
éamages-ana-%e-make-its-eraey-g?anting-a-aewatrial-subaeet-ts—%he
eendi%ien—%hét-%he-ma%ien—far-a-new—t?ial-en—%hat-graund-is-aenied
if-the-parsy-reeovering-the-damsges- consenis-to-a-reduesion-of-ge
mueh-thereffemras-%he—esa?%-ia—i%e-éisefetien-detefmings-asdaspegi-

fies-ia-i%s-erderq

Comment. As amended, Section 662.5 merely recognizes that additur and
remittitur practice exists in California. The section incorporates the
general standard for granting additur and remittitur as set out in Jehl v,

Southern Pacific Co., 66 Cal.2d 821, 427 P.22 988, 59 Cal. Rptr. 276

(1967):

There is no essential difference between the procedures ap-
propriate for remittitur and additur, and we may therefore look
to remittitur cases to determine the proper procedure for additur.

Upon a motion for new trial grounded on insufficiency of the
evidence because the damages are inadequate, the court should first
determine whether the damages are clearly inadequate and, if so,
whether the case would be g proper one for granting a motion for
new trial limited to damages. . . . If both conditions exist, the
court in its discretion may issue an order granting the motion for
new trial unless the defendant consents to an additur ss determined
by the court. fThe court's power extends to all such cases. It is
not limited to those cases in which an appellate court would sustain
either the granting or denial of a motion for new trial on the ground
of insufficiency of the evidence. The court shall prescribe the
time within which the defendant must accept the additur, and in no
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case may this time be longer than the jurisdictional period for
granting & new trial. . . . If the defendant fails to consent

within the prescribed time, the order granting the new trial be-
comes finml.

If the court decides to order an additur, it should set the
amount that it determines from the evidence to be fair and reason-
able. In this respect it should exercise its completely 1ncepen-
dent judgment. It need not fix either the minipum or maximum
amount that it would have sustained on a motion for new trial or
the minimim or maximum amount that would be supported by substan-
tial evidence and therefore sustainable on appeal. If the de-
fendant deems the additur excessive, he may reject it and seek to
gustain the jury's award on an appeal from the order granting a
new trial. If the plaintiff deems the additur insufficient, he may
raise the issue on an appeal from the Judgment as modified by the

additur. [66 Cal.2d at 832-833, 427 P.oq at 995, 59 (al.Rptr.
at 283. Citations omitted.}

Et should be noted that the additur aﬁd remittitur procedure under
Section 662,5 is not specified in the zection. The section does not affect
any procedural limitations on additur amd remittitur, whether ecstablished
by statutory or decisional law (such as the requirement that accept-
ance o the additur or remittitur be within the Jurisdictional period fo;
granting a new trial) or by rules of practice and procedure adopted bynéhe
Judicial Counecil pursuant to Section 6 of Article VI of the California

Constitution,
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